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IN THE HIGH COURT OF MALAYA AT KUALA LUMPUR
IN THE FEDERAL TERRITORY, MALAYSIA

(CIVIL DIVISION)
[CIVIL SUIT NO: 22NCVC-159-02/2013]

ANTARA

1. JEREMY SWEE TECK HEANNE
(No. K/P: 990123-43-5393)
(adalah kanak-kanak yang dibawah
umur dan membawa tuntutan melalui 
ibu-bapa dan sahabat wakilnya,
Siu Yan Tam (No. K/P: 651031-93-5028)

2. JONATHAN SWEE TECK JEANNE
(No. K/P: 930627-13-6309) ... PLAINTIFFS

DAN

COLLIN SWEE LAY KEONG

(No.K/P:680830-10-5031) ... DEFENDAN

GROUNDS OF DECISION

INTRODUCTION

1. [i]  This  action  is  brought  by  the  First  Plaintiff,  Jeremy  Swee  Teck

Heanne [“Jeremy”] and the Second Plaintiff,  Jonathan Swee Teck
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Jeanne  [“Jonathan”]  against  the  Defendant  namely  Collin  Swee  Lay

Keong who is the uncle of Jeremy and Jonathan by virtue of being

the younger brother of the Deceased.

[ii] At all material times the First and Second Plaintiffs [“the Plaintiffs”]

are the children of  the late  Swee Lee Kong [“the Deceased”]  wherein

vide the  Last  Will  and  Testament  dated  25/05/2009  [“the  Will”],  the

Deceased  bequeathed  all  his  properties,  real  and  personal  to  the

Plaintiffs’  in  equal  shares  and  the  Defendant  was  appointed  as  the

Executor and Trustee of the Estate of the Deceased [“the Estate”].

[iii]  The late  Dato’  Dr  James  Swee Lee Kong,  the Deceased  together

with his wife of 18 years of marriage, Madam Siu Yan Tam [“Datin”],

are  blessed with 2 sons  namely  of  Jonathan and Jeremy,  currently  20

and 15 years old respectively.

[iv]  On  or  about  the  end  of  August  2008,  matrimonial  differences

between  the  Deceased  and  Datin  arisen.  The  Deceased  then

engaged a  solicitor  to  seek  for  his  advice  and to  handle  his  divorce

proceeding with Datin and also instructed the solicitors to draft him a

Will whereby Datin was completely left out. The Deceased appointed

the Defendant  as  the sole Executor and Trustee of his Estate for  the

benefit  of  the  beneficiaries  namely  Jonathan  and  Jeremy.  The  Will

was signed on 25/5/2009.

[v]  On  or  about  16/3/2010,  the  Deceased  was  diagnosed  with

leukaemia and was admitted in Sime Darby Medical  Centre and
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underwent  chemotherapy.  He  subsequently  went  to  Singapore

Gleaneagle  Hospital  and  was  admitted  on  15/4/2010  for  treatment

and passed away on 29/5/2010 in Singapore.

[vi]  After  the  demise  of  the  Deceased,  the  Defendant  as  the

appointed Executor and Trustee of the Estate, started taking up his

duty  or  responsibility  in  administrating  the  Estate.  The  Deceased

used  his  best  endeavour  to  compile  a  list  of  assets  and  liabilities

of the Estate without the assistance of Datin and subsequently filed a

petition for probate No. S-32-727-2010 on 28/7/2010.

THE PLAINTIFFS’ CASE

2. The Plaintiffs  contend  that  the  Defendant  had abused  his  powers  as

an executor and trustee by mismanaging and/or misusing the assets

of the Estate and breach of fiduciary duty as an executor and trustee,

thus  prompting  the  Plaintiffs  to  initiate  this  action  against  the

Defendant inter alia to remove him as the executor and trustee of the

Estate  thereby  revoking  the  Grant  of  Probate  (Limited)  dated

29/06/2011.

THE PLAINTIFFS’ CLAIM

3. The Plaintiffs claim for inter alia the followings:

[a]  that  the  Defendant  ought  to  be  removed  as  an  executor  and

trustee of the Estate and the Second Plaintiff,  Jeremy Swee
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Teck Jeanne who is of age is appointed as the new executor of

the Estate; and 

[b]  for  a  Declaration  that  the  Defendant  has  breached  his

fiduciary  duty  as  an  executor  and  trustee  of  the  Will  of  the

Deceased; and

[c] for a Declaration that the Manulife Policy money under Policy

No. 360158 for the sum of RM 737,953.27 which was received

by  the  Defendant  as  the  trustee  for  the  Plaintiffs  is  separated

from the Will and be paid directly to the Plaintiffs immediately;

and

[d]  A  Declaration  that  the  Great  Eastern  Policy  money  under

Policy  No.  7300172 for  the  sum of  RM 268,  248.46 which was

received  by  the  Defendant  as  the  trustee  for  the  Plaintiffs  is

separated  from  the  Will  and  be  paid  directly  to  the  Plaintiffs

immediately; and

[e]  that  the  assets  and  liabilities  of  the  Deceased’s  estate

including the  monies  received  by  the  Defendant  as  trustee  of

the  Plaintiffs  are  ordered  to  be  audited  by  an  independent  and

qualified accountant; and

[f]  that  the  daily  expenses  and  education  fees  incurred  by  the

Plaintiffs  as  itemised  in  paragraph  28  Statement  of  Claim  are

reimbursed  by  the  estate  of  the  Deceased  and  paid  to  the

Plaintiffs  immediately  or  an  assessment  be  done  by the  Court;

and

[g]  that  the  Court  allows  allocation  for  monthly  expenses

incurred  by the  Plaintiffs  and their  guardian  to  be  assessed  by

the Court.
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THE RELEVANT LAW AND PRINICIPLES

4. [i]  In  Re  Shaik  Abdullah  Bin  Ahmad  Bin  Ali  Al  TwayBasalamah

Deceased [1940] 1 LNS 87 whereby it is stated:-

“In  the  present  case,  however,  there  is  no  suggestion  of
maladministration  and  the  Court  will  not  lightly  revoke  the
appointment of an executor who had the testator’s confidence.”

[Emphasis is mine]

[ii] Section  34 of  the  Probate and Administration Act 1959 deals with

the Revocation of Grant and states as follows:

“Any probate or  letters  of  administration  may be revoked or  amended
for any sufficient cause.”

[iii]  As  to  what  amounts  to  “sufficient  cause”  the  case  of  Ligar

Fernandez  v.  Eric  Claude Cooke  [2002]  6  CLJ 152 held  inter  alia  as

follows:

“In Damayati Kantilal Doshi & Ors v. Jigarlal Katilal Dosni & Ors [1988]
4 CLJ 81, it  was held by the Court  of  Appeal  that  the  phrase “sufficient
cause” has  not  been  defined  but  the  courts  have  always  considered
the  welfare  and  interest  of  the  beneficiaries  of  an  estate  as  the
paramount  criterion  in  deciding  whether  or  not  there  is  sufficient
cause  to  interfere.  This  is  strictly  an  objective  test”.  The  Court  of
appeal had applied the same test as relied upon by an earlier Federal
Court  decision  in  Re  Khoo  Boo  Gong  (decd)  Khoo  Theng  Seong  v.
Teoh  Chooi  Ghim & Ors  [1981]  2  MLJ  68.  TS  Marbeck,  of  learned
counsel for Plaintiff, had referred to the definition of “sufficient cause”
according to Black’s Law Dictionary which defined it as:

Such  cause  as  to  hold  defendant  to  answer  charges  is
reasonable  or  probable  cause  or  that  state  of  facts  as  would
lead  a  man  of  ordinary  caution  to  conscientiously  entertain  a
strong suspicion  of defendant’s guilt”

[Emphasis is mine]
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[iv]  In  Re  Khoo  Boo  Gong,  Decd  Khoo  Teng  Seong  v.  Teoh  Chooi

Ghim & Ors [1981] 1 LNS 78, the Court held inter alia as follows:-

“The  power  to  revoke  grant  of  probate  or  letter  of  administration  is
vested  in  the  high  Court  by  section  34  of  the  Probate  and
Administration  Act  1959  (Rev  1972)  and  can  be  exercised  for  any
sufficient  cause”.  However,  there  is  no  definition  of  what  is  sufficient
cause. But, if in the words of Jeune, President, in the Goods of William
Loveday  [1900]  p154,  “the  real  object  which  the  court  must  always
keep  in  view  is  the  due  and  proper  administration  of  the  estate
and  the  interests  of  the  parties  beneficiaries  entitled  thereto”  then
the  test  of  what  is  sufficient  cause  is  the  due  and  proper
administration  of  the  estate  and  the  interests  of  the  beneficiaries.
In our view, that is strictly objective test .”

[Emphasis is mine]

[v] in the case of  Khaw Cheng Bok & Ors v.  Khaw Cheng Poon  &

Ors  [1998]  3  MLJ 457,  applying  the  same  test  relied  upon  by  an

earlier  Federal  Court  decision  in  Re  Khoo  Boo  Gong,  decd  Khoo

Theng Seong v Teoh Chooi Ghim & Ors [1981] 2 MLJ 68, the Court

held inter alia as follows:

“...There  is  'power  to  revoke  a  grant  of  probate  or  letters  of
administration  …  by  s  34 of  the  Probate  and  Administration  Act
1959 for  any  sufficient  cause'  [Re  Khoo  Boo  Gong  decd;  Khoo
Teng Seong v Teoh Chooi Ghim & Ors  [1981] 2 MLJ 68,  per Chang
Min Tat FJ]. There is no definition of what is sufficient cause. However,
at p 69, Chang Min Tat FJ expressed the view of the Federal Court that
if  in  the  words  of  Jeune,  President,  In  the  Goods  of  William  Loveday
[1900]  P  154  at  p  156  'the  real  object  which  the  court  must  always
keep  in  view  is  the  due  and  proper  administration  of  the  estate
and  the  interests  of  the  parties  beneficially  entitled  thereto' ,  then
the test  of what  is  sufficient  cause,  and his Lordship added that it
is  strictly  an  objective  test,  is  the  due  and  proper  administration
of the estate and the interests of the beneficiaries.
Where  there  is  a  dispute  of  fact,  the  proper  course  is  to  invoke  the
court's inherent jurisdiction over trustees in an action begun by writ …'
[48 Halsbury's Law of England (4th Ed) para 784].
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That  being  the  undoubted  position,  the  local  jurisdiction  has  similar
inherent jurisdiction to remove a trustee.
Halsbury's  Law  of  England  (4th  Ed)  Vol  48  para  783  imparts  the
following commentary on the removal of a trustee by the court:
The  court  will  remove  a  trustee,  including  the  trustee  of  a  foreign
settlement,  where  he  refuses  to  execute  the  trust  [  Palairet  v  Carew
(1863) 32 Beav 564; Luke v South Kensington Hotel Co (1879) 11 Ch
D 121 ] or has mismanaged the trust  [Ex Parte Phelps (1742) 9 Mod
Rep 357; Ex Parte Reynolds (1800) 5 Ves 707; Peatfield v Benn (1853)
17  Beav  522]  or  has disqualified  himself  by  his  circumstances  or
conduct from continuing to hold the office  [Millard v. Eyre (1793) 2
Ves  94]  or  may  perhaps  do  so  if  his  continuance  in  office  would
be  likely  to  be  detrimental  to  the  trust  owing  to  his  being  out  of
sympathy  with  its  objects  [A-G v.  Hardy  (1851)  1  Sim  NS  338  at  p
357  ]  and  with  the  beneficiaries.  A  trustee  will  not,  however,  be
removed  against  his  will  on  account  of  a  pecuniary
embarrassment  which  has  ceased  to  exist  and  which  does  not
appear  to  have  imperiled  the  interests  of  the  beneficiaries  [Re
Bridgman (1860) 8 WR 598].

In  Yusof  bin  Ahmad & Ors  v.  Hongkong  Bank  (Singapore)  Ltd  & Ors
[1990]  2  MLJ  326,  Chan  Sek  Keong  J  (as  he  then  was)  held  that  a
trustee  who  failed  to  comply  with  the  directions  of  the  testator
may  be  removed  by  the  court  even  if  no  harm  has  been  done  to
the  beneficiaries  or  to  the  trust.  'Friction  or  hostili ty  between
trustees  and the  immediate  possessor  or  the  trust  estate  is  not  of
itself  a reason for the removal of the trustees'  [Letterstedt v. Broers
&  Anor  at  p  389,  per  Lord  Blackburn] .  However,  where  the
acr imonious  re la t ionship  between  par t ies  was  compounded  by
the  failure  of  the  trustees  to  properly  discharge  their  duties  in  the
interests  of  the  estate  or  beneficiaries,  the  court  held  that  there
was  'sufficient  cause'  to  revoke the  probate  [Jigalal  Kantilal  Doshi
& Ors v. Damayanti  Kantilal  Doshi & Ors ]

[Emphasis is mine]

[vi] In  Ligar Fernandez v.  Eric  Claude Cooke [2002] 5 MLJ 177, the

Court held inter alia as follows:

“The reliefs sought by the plaintiff  here is two pronged.  One is for the
revocation  of  the  probate  and  the  other  is  for  the  removal  of  the
defendant  as  executor  and  trustee  under  the  will.  The  first  relief  is
provided  by  statute  under  s  34 of  the  Probate  and  Administration
Act 1959 ('the PAA') which states:
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Any  probate  or  letters  of  administration  may  be  revoked  or
amended for any sufficient  cause.

In Damayanti Kantilal Doshi & Ors v Jigarlal Katilal Doshi & Ors [1998]
4  MLJ  268,  it  was  held  by  the  Court  of  Appeal  that  'the  phrase
"sufficient  cause''  has  not  been  defined,  but  the  courts  have  always
considered  the  welfare  and  interests  of  the  beneficiaries  of  an
estate as the paramount criterion in deciding whether or not there
is  sufficient  cause  to  interfere .  This  is  strictly  an  objective  test' .
The Court  of  Appeal  had applied  the  same test  as  relied  upon by
an earlier Federal C

ourt  decision  in  Re  Khoo  Boo  Gong,  decd  Khoo  Theng  Seong  v
Teoh Chooi Ghim & Ors [1981] 2 MLJ 68.

Learned  counsel  had  argued,  and  I  accept,  that  applying  the
objective  test,  all  that  is  needed  is  for  the  plaintiff  to  adduce
sufficient  evidence  to  raise a strong suspicion of  the  defendant's
inaction,  want  of  diligence  and honesty,  or  a  conflict  of  interest
situation or inability  to act  to invoke this court's  jurisdiction under
s 34 of  the PAA and allow the reliefs  sought.  The allegations for
consideration  are  thus,  a  question  of  facts  to  be  determined  by
this court on an objective test.

It  is  immaterial  therefore,  if  the  allegations  are  actually  believed  or
not; so long as it  can be objectively determined that they raised a
reasonable suspicion, then the plaintiff  would have succeeded.

The  learned  judge  in  that  case  also  stated  the  following  principle,  to
which this court subscribes:

It  is  fundamental  that  a  trustee  must  carry  out  the  terms  of  the
trust.  If  he  fails  to  do  so,  he  may  be  removed  as  trustees  by  a
court  even  if  no  harm  has  been  done  to  the  beneficiaries  or  to  the
trust.

The  statutory  basis  provided  by  s  40  of  the  TA  should,  in  this
court's  view,  remain flexible  and wide  in its  interpretation  to  allow
the court  the full  force of its  powers  in its  discretionary exercise
to  remove  a  trustee  where  it  can  be  shown  that  either  a  trustee
has failed  or  refused to  carry out  the terms of  the  trust  or  where
by  his  acts  or  omission,  the  trustee  has  endangered  the  trust
property”.

“From the authorities  referred to above,  it  may be concluded that this
court  is  empowered to  remove  an executor  or  a  trustee,  where  there
has occurred a failure to act grounded either on unfitness or incapacity
and the primary considerat ion,  on an object ive  examination of
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facts,  is  to  determine  that  the  welfare  and  interest  of  the
beneficiaries and the assets of the estate be safeguarded”.

[Emphasis is mine]

[vii]  In  Siu Yan Tam (f) v. Collin Swee Lay Keong  [2012] 7 MLJ 495,

the Court  held  inter  alia that  there  are  4 situations whereby a  Court

may pass the executor adopted in the Will to someone else i.e.  when

the appointed executor is of bad character or ineptitude; the executor

having an interest incompatible with the proper administration of the

estate;  the  executor’s  interest  in  the  estate;  the  executor  being

personally objectionable to the other  persons entitled to share in the

estate.

CONSIDERATION OF THE CASE

5. In  determining  whether  the  Defendant  as  the  appointed  executor  and

trustee  of  the  Estate  of  the  Deceased  should  be  removed  from  hiss

position,  the  relevant  test  is  whether  there  is  “sufficient  cause”  inn

justifying the same.

6. Applying  the  above  relevant  law  and  principles  to  the  facts  and

circumstances  of  this  case,  this  Court  finds  that  the  Plaintiff  have  ve

succeeded in proving sufficient  cause which warrants the removal of

the  Defendant  from  his  position  as  the  executor  and  trustee  of  the

Estate of based on the following grounds.

7. [i] This Court finds that that the Defendant’s explanation as to how he

managed the monies from the Great Eastern and Manulife insurance
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policy monies belonging to the Plaintiffs personally, unacceptable and

wrongful.

GREAT EASTERN INSURANCE POLICY

[ii]  In  so  far  as  the  monies  of  the  Great  Eastern  Insurance  Policy  is

concerned,  the  Defendant  during  cross-examination  admitted

receiving  the  sum of  RM268,248-66 in  respect  of  the  Great  Eastern

Insurance  policy  No.  73001732  belonging  to  the  Deceased  under  a

Living  Assurance  claim  which  was  made  after  the  Deceased  was

diagnosed  with  Leukaemia,  vide OCBC  cheque  No.  024126  made

payable  in  the  name  of  the  Deceased  and  was  received  by  the

Defendant on 18/06/2010.

[iii] It is not disputed that upon receipt of the Great Eastern Insurance

Policy  money  after  the  demise  of  the  Deceased,  the  Defendant

proceeded to deposit the said OCBC cheque into a joint account held

by  both  the  Deceased  and  the  Defendant  thereby  concealing  the

death of the Deceased to the Insurance Company.

[iv] This Court finds that the Defendant was unable to explain properly

as  to  why  the  Defendant  deposited  the  said  OCBC  cheque  into  a

Joint  account  instead  of  a  newly  opened/separate  bank  account

[HSBC] to manage the funds of the Estate of the Deceased.

[v] Sometime in 2011, Datin,  the mother of the Plaintiffs,  initiated an

act ion against  the Defendant  and three (3)  others  including the
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Insurance  Company  vide Kuala  Lumpur  High  Court,  Civil  Suit  No,

22NCVC-415-2011  inter  alia for  damages  as  a  result  of  the

Defendant’s  actions in  forging the Deceased’s  signature and filing a

defective  Nomination  and  Appointment  of  Trustee  Form  thereby

depriving  the  Plaintiffs’  mother,  being  the  original  nominee  of  the

Great Eastern Insurance Policy and appointing himself as the Trustee

of the Great Eastern Insurance Policy.

[vi]  The  High  Court  Judge  allowed  Madam  Tam’s  claim  on

27/12/2010  inter  alia  against  the  Defendant  and  the  Insurance

Company for negligence. However, both parties then appealed to the

Court of Appeal which allowed the appeal by both parties. It is noted

that in the Grounds of Judgment, the Court of Appeal held  inter alia

as follows:

“27.2. It is unfortunate that Collin had utilised the benefits of the Policy
personally,  purportedly  to  reimburse  himself  for  the  medical
expenses  incurred  on  behalf  of  the  Deceased.  By  doing  so
Collin  has  deprived  the  estate  of  Deceased from obtaining  the
benefits  of  the  Policy  and  thus  depriving  the  Deceased’s  two
sons from enjoying the  assets  as  beneficiaries.  The beneficiaries
may  perhaps  consider  filing  a  claim  against  Collin  but  that
course of action will be for another day.””

[vii]  The  Defendant  had  used  the  monies  received  under  the  Great

Eastern  policy  to  pay  the  medical  expenses  of  the  Deceased  and  the

debts of the Estate  without even seeking the consent  or  knowledge of

the  beneficiaries  of  the  said  monies  i.e.  the  Plaintiffs,  or  at  least

informing the Plaintiffs  of his intention to do so.  The Defendant  only

informed the Plaintiffs  after  being questioned of  the whereabouts  of

the said monies.
11
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MANULIFE INSURANCE POLICY

[viii] In so far as the Manulife Insurance Policy is concerned, this Court

finds  that  the  Defendant  during  cross-examination  also  admitted

receiving a sum of RM737,953.27 in respect of the Manulife Insurance

Policy  No.  360158 which was to  be held on trust  for  the Plaintiffs  as

beneficiaries of the Policy pursuant to Section 166 of the Insurance Act

1996.

[ix] However,  even after  numerous demands made by the Plaintiffs  to

claim  for  their  entitlement  of  the  Manulife  Policy  monies  and

questioned the whereabouts of their Insurance monies, it was only after

very much later sometime in October 2011, the Defendant notified the

Plaintiffs  that  the  policy  monies  were  used  to  settle  the  medical

expenses of the Deceased and the debts of the Estate .

BREACHES OF THE CIVIL LAW ACT AND INSURANCE ACT

[x]  This Court also finds that the Defendant also admitted that when

the Plaintiffs  discovered that the Insurance Policy monies were used

to  the  policy  monies  were  used  to  settle  the  medical  expenses  of  the

Deceased  and  the  debts  of  the  Estate,  he  was  put  on  notice  by  the

Plaintiffs’  Solicitors  that  he  had  breached  the  following  specific

provisions of the Civil Law Act and Insurance Act.

12
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[xi]  Section 23 of  the  Civil  Law Act  1956 clearly states  that  Moneys

payable under policy of assurance not to form part of the estate of  the

insured. Section 166 of the Insurance Act 1996 states as follows:

“(1) A nomination by a policy owner, other than a Muslim policy owner,
shall  create  a  trust  in  favour  of  the  nominee  of  the  policy  moneys
payable upon the death of the policy owner, if— 

(a) the nominee is his spouse or child;  or
(b)  where  there  is  no  spouse  or  child  living  at  the  time  of
nomination, the nominee is his parent. 

(2)Notwithstanding  any  written  law  to  the  contrary,  a  payment  under
subsection  (1)  shall  not  form  part  of  the  estate  of  the  deceased
policy owner or be subject to his debts.

[Emphasis is mine]

[xii] Section 172 (2) of the Insurance Act 1996 states as follows:

“(2)This  Part shall have full  force and effect  notwithstanding anything
inconsistent with or contrary to any other written law relating to probate,
administration,  distribution,  or  disposition,  of  the  estates  of  deceased
persons,  or  in  any  rule  of  law,  practice  or  custom  in  relation  to  these
matters.

[xiii]  Thus  the  Defendant  had  failed  to  comply  with  the  statutory

requirements  of  the  Insurance  Act  and  had  wrongfully  utilised  the

said  Insurance  Policy  monies,  to  reimburse  himself  for  the  medical

expenses  incurred  on  behalf  of  the  Deceased ,  which  insurance

monies  belonged  to  the  Plaintiffs,  without  the  knowledge  and

consent  of  the  Plaintiffs.  The  Defendant  clearly  has  breached  his

fiduciary  duty  owed towards  the  beneficiaries  [the  Plaintiffs]  of  the

Estate.

13
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[ix]  This  Court  noted  that  the  Defendant  being  a  legally  qualified

person  and  who  always  have  the  benefit  of  legal  advice  ought  to  be

aware of  the  requirements  of  the law and therefore  he cannot  rely on

mere ignorance of the law as a defence in respect the monies received

for the Plaintiffs under the said insurance policies.

D EF END A N T’S  F A ILU RE  A ND /O R  OM IS S IO N  OF  TH E

D EF END A N T  TO  P RO V ID E  TH E  P LA IN TIF FS  WITH  A N  A UD ITED

LIS T O F  AS S ETS  A ND  LIA BILITIES

8. [i]  This Court also notes the failure and/or omission of the Defendant

who  has  to  date  refused  and/or  to  provide  the  Plaintiffs  with  an

audited  list  of  assets  and  liabilities  although  the  same  have  been

requested  numerous  times  through  the  Plaintiffs’  Solicitors.  The

Defendant did forward to the Plaintiffs, a set of accounts prepared by

him without  having  the  same being verified  and confirmed  as  to  its

veracity by an independent party i.e. an qualified auditor.

[ii]  In  Fong Ah Tai & Ors  v.  Fong Yoon Heng & Anor [2004] 7 MLJ

128, the Court inter alia held as follows:

“One  of  the  basic  duties  of  all  executors  or  trustees  is  to  render
clear  and  accurate  accounts  for  it  is  only  through  proper  and
accurate  accounts  that  the  beneficiaries  have  the  means  of
knowing  whether  the  estate  is  being  properly  administered
(see Damayanti  Kantilal  Doshi  &  Ors  v  Jigarlal  Kantilal  Doshi  &
Ors [1998] 4 AMR 3904)”.

[Emphasis is mine]
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[iii]  Thus the Plaintiffs  as  the beneficiaries  of  the Estate  are at  all

times entitled to  be furnished with the proper and accurate  accounts

of the Estate and the Defendant’s refusal to comply with the Plaintiff’s

repeated requests,  goes to  strengthen the Plaintiffs’  belief  that  there

has  been  mismanagement  and/misuse  of  the  funds  and  assets  of  the

Estate  that  the  Defendant  intends  not  to  disclose  and  has  also

created animosity, distrust and friction between the Plaintiffs and the

Defendant.

CRIMINAL  CHARGE  PREFERRED  AGAINST  THE  DEFENDANT

RELATED TO ADMINISTRATION OF THE ESTATE

9. [i] On 18/06/2010, the Plaintiffs’ mother, Datin lodged a police report

against  the  Defendant  for  an  alleged  fraud  and/or  forgery  by  the

Defendant  in  respect  of  the  Deceased’s  purported  Nomination  of  his

Employees  Provident  Fund monies  to  one,  Madam Low Han Neo

and  the  Defendant  himself  as  the  witness  to  the  Employees

Provident  Fund’s  nomination  whereas  according  to  the  Deceased’s

Will,  the  Deceased’s  Employees  Provident  Fund  monies  were

bequeathed  to  the  Plaintiffs.  In  order  to  protect  the  interest  of  the

Plaintiffs who were minors then, Datin lodged the said police report.

[ii]  After  completion  of  police  investigation,  the  Defendant  was

recently charged on 25/11/2013 in the Magistrates Court for the use

of  forged  documents  for  the  purposes  of  cheating  wherein  the

Defendant admitted to the same during cross-examination.

15
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ACTING CONTRARY TO DECEASED’S WILL

10. [i] This Court also finds that the Defendant was acting contrary to the

intentions  of  the  Deceased’s  Will  by  failing  to  sell  properties  of  the

Estate. In his Will,  the Deceased directed the Executor of the Estate

i.e. the Defendant to sell all his real properties upon his demise:-

“Upon  my  demise,  I  direct  my  Executor  to  sell  all  my  real
properties  and  the  proceeds  of  the  sale  should  be  divided  equally
between  both  my  sons  namely  JONATHAN  SWEE  TECK  JEANNE
(NRIC  NO.  930627-13-6309)  of  NO.  3,  JALAN  PERINTIS  SATU
UI/9A, GLENMARIE COURT, 40510 SHAH ALAM, SELANGOR DARUL
EHSAN  and  JEREMY  SWEE  TECK  HEANNE  (NRIC  NO.  990123-
43-5393) of NO. 3, JALAN PERINTIS SATU UI/9A, GLENMARIE COURT,
40510 SHAH ALAM, SELANGOR DARUL EHSAN.”

[Emphasis is mine]

[ii]  It  is  noted  that  it  has  been  4  years  since  the  demise  of  the

Deceased  and the  Defendant  has  yet  to  comply  with  the  terms  of  the

Will.  Instead  of  complying  of  the  terms  of  the  Will,  the  Defendant

applied  to  Court  and  obtained  a  Limited  Grant  of  Probate  to  make

payments  inter  alia  for  the  purpose  of  servicing  the  housing  loans  in

respect  of  the  Deceased’s  properties  when  in  fact  there  was  no

necessity to do so.

[iii] This Court finds that the Defendant has without reasonable cause,

failed  to  carry  out  his  duties  as  a  prudent  Executor  and  went  on  to

utilise  the  liquid  funds  available  in  the  Estate  towards  servicing  the

housing loans  when the same funds  could have been used towards

the  Plaintiffs’  education  and  daily  provision  of  food  and  other  basic

necessities having in mind that the Plaintiffs are still studying and
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have  no  source  of  income.  Thus  the  Defendant’s  aforesaid  conduct

and action  was improper  and wrongful  and has  caused  damage  to the

value  of  the  Estate  and  prejudiced  the  welfare  and  interest  of  the

Plaintiffs.

[iv] In  Yusof bin Ahmad & Ors v. Hongkong Bank (Singapore) Ltd &

Ors [1990]  2  MLJ  326, [referred  to  in  Khaw  Cheng  Bok  supra  and

Ligar Fernandez supra)  held that  it  is  fundamental  that  a  trustee must

carry out the terms of the Trust and to comply with the directions  of

the testator  failing which he may be removed by the court  even if  no

harm has been done to the beneficiaries or to the trust.

DISREGARD OF THE PLAINTIFFS’ EDUCATIONAL NEEDS

11. [i]  This  Court  agrees  with  the  plaintiffs’  contention  that  there  was

persistent  delay  in  the  making  of  payment  of  the  Plaintiffs’  school

fees.  It  is  pertinent  to  note  that  although  the  Defendant  admitted

receiving  the  said  sum  of  RM737,953-27  pursuant  to  the  Manulife

Insurance Policy No. 360158 sometime in 2010, to be held on trust

for  the  Plaintiffs,  nevertheless,  when  Jeremy,  the  beneficiary/the

First  Plaintiff’s  school  fee  was  due  for  payment  and  despite

numerous  reminders,  the  Defendant’s  response  was  inter  alia  that

he  had  no  personal  obligation  to  pay  for  the  First  Plaintiff’s  school

fees  and that  the  First  Plaintiff  is  only  entitled  to  his  portion  of  the

Manulife Policy monies upon turning 18 in accordance with the Will.
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[ii]  This  Court  finds  that  the  Defendant  despite  being  the  Plaintiffs’

uncle  was  rather  callous  in  informing  that  he  had  no  personal

obligation  to  effect  payment  towards  the  First  Plaintiff’s  school,

especially  when he had already received the Manulife  Policy  monies

which  were  received  for  the  benefit  of  the  beneficiaries  [the

Plaintiffs].

[iii]  When  the  First  Plaintiff’s  school  fees  for  Term 2 of  2013/2014

was overdue and which Invoice in respect of the same have been sent

to  the  Defendant’s  Solicitors  beforehand,  the  Defendant  not  only

refused  to  pay  the  First  Plaintiff’s  school  fees  but  also  refused  to

confirm the whereabouts of the insurance monies received.

[iv] it is noted that the Defendant’s complete disregard of the welfare

of  the  beneficiary’s  welfare  and  educational  needs  and  delayed

payment of fees to the First Plaintiff’s school caused the school to call

and demand for the outstanding sum and even threatening to suspend

the  First  Plaintiff.  The  Plaintiffs’  mother,  Madam  Tam even  had  to

plead with the school not to impose a suspension on the First Plaintiff

for non-payment of fees.

CREDIBILTY OF THE PARTIES

12. Having  observed  the  demeanour  of  the  witnesses  of  the  parties

including the parties themselves, this Court prefer the evidences of the

Plaintiff  as  they  are  credible  and  consistent  and  supported  by

contemporaneous documents.
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SUMMARY OF FINDINGS OF THE COURT

13. [i]  This  Court  finds  that  the  Defendant  had  failed  to  discharge  his

duties  properly  or  at  all,  in  the  interests  of  the  Estate  and/or  the

beneficiaries/Plaintiffs.

[ii]  The Defendant  utilised the Manulife  and Great Eastern insurance

policy monies to reimburse himself without seeking the consent of the

Plaintiffs and informing the Plaintiffs of the same until questioned by

the Plaintiffs.

[iii] The Defendant disregarded the Plaintiffs’ interests and welfare by

concealing  the  payments  of  the  said  insurance  policy  monies,  by

failing  to  provide  for  the  daily  expenses  of  the  Plaintiffs  when  it  is

within his knowledge that they are still studying and have no source of

income to sustain themselves. This is made worse by the fact that the

Defendant is the Plaintiffs’ uncle.

[iv]  The Defendant  also  failed  to  furnish  proper  audited accounts  of

the  Estate  to  the  satisfaction  of  the  beneficiaries/the  Plaintiffs  even

after  repeated  requests  to  do  so  and  even  after  4  years  since  the

demise of the Deceased.

[v]  As  a  result  of  the  Defendant’s  above  conduct  and  actions,  the

Plaintiffs  have  lost  all  trust  in  the  Defendant  in  his  capability  and

credibility in managing the Estate. It also caused disagreement and
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dissatisfaction  from  the  Plaintiffs  with  the  way  and  manner,  the

Defendant managed the affairs of the Estate.

[vi]  Further  the  Defendant’s  refusal  to  comply  with  the  terms  of  the

Will to liquidate the properties whilst blatantly ignoring the welfare of

the  Beneficiaries  who  are  still  studying  and  struggling  to  sustain

ourselves  with  no  other  source  of  income.  The  Defendant  instead

chose  to  utilise  the monies  belonging to  the  Estate,  to  pay for  loans

under  the  pretext  of  preserving  the  Estate  when  there  was  no

necessity to do so in the first place and contrary to the Will.

[vii]  This  Court  is  guided  by  Amanah  Raya  Berhad  v.  Jigarlal

Kantilal Doshi & Ors [2009] MLJU 1465, the Court held inter alia as

follows:

“[13]  Persoalannya  sekarang  adakah  alasan  di  atas  boleh
dipertimbangkan  oleh  mahkamah  sebagai  kausa  yang  mencukupi
untuk  membatalkan  probet  tersebut.  Berbanding  dengan  kes  asal
saman  pemula  no:  25-32  Tahun  1994,  Hakim  Haidar  dalam
memutuskan terdapat  kausa yang mencukupi  antara lain mengatakan
bahawa:

2(a)  "In  the  present  application,  a  number  of  complaints  had
been  made  against  the  respondents  in  the  discharges  of
their  duties  as  executrix/executor  e.g.  failure  to  take
preliminary  steps,  failure  to  render  accounts,  failure  to
prevent  dissipation  of  assets,  mismanagement  in  selling
assets  and  at  an  under-value,  neglect,  misconduct  in
disrupting  on-going  business  of  the  deceased,  active
hostility against the applicants/beneficiaries" .

[14]  Hakim  Haidar  dalam  membuat  keputusannya  dalam  kes  yang
sama juga mengambil kira faktor-faktor yang berikut:

"I  am  satisfied  that  complaints  (1),  (2)  and  (3)  seem  to
support  the  allegations  of  the  applicants  that  the
respondents  as  executrix/executor  have  not  been  able  to
pr o p e r l y  d i s c h a r g e  t h e i r  d u t i e s  i n  t h e  i n t e r e s t s  o f  t h e
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estate/beneficiaries.  Further,  in  view  of  the  acrimonious
relationship  between  the  parties  that  led  to  a  number  of
actions between the parties including action for contempt,  I  am
of the view that it  is high impossible for the respondents as
executrix/executor  to  properly  carry out their  duties  in the
interests  of  the  estate/beneficiaries  and  to  eventually  wind -
up the estate.

Looking  at  the  special  circumstances  of  this  case,  the
actions  thus  far  taken  by  the  respondents  as
executrix/executor,  the  active  hostility  that  has  arisen  and
the difficult and delicate duties yet to be performed, I am of
the  view  that  it  is  necessary  in  the  interests  of  the  estate
and  the  beneficiaries  that  the  appointment  of  the
respondents  as  executrix/executor  be  revoked .  In  this
respect,  Lord  Blackburn  inLetterstedt  (now  Vicomtesse
Montfort)  v.  Broers  &  Another  (1883  -1884)  9  AC  at  p389
said:

"It  is  quite  true  that  friction  or  hostility  between  trustees
and  the  immediate  possessor  or  the  trust  estate  is  not  of
itself  a  reason  for  the  removal  of  the  trustees.  But  where
the hostility is grounded on the mode in which the trust has
been  administered,  where  it  has  been  caused  wholly  or
partially  by  substantial  overcharges  against  the  trust
estate, it is certainly not to be disregarded.

Looking  therefore  at  the  whole  circumstances  of  this  very
peculiar  case,  the  complete  change  of  position,  the  unfortunate
hostility that has arisen, and the difficult and delicate duties that
may  yet  have  to  be  performed,  their  Lordships  can  come to  no
other  conclusion  than  it  is  necessary,  for  the  welfare  of  the
beneficiaries, that the Board should no longer the trustees."

[Emphasis is mine]

14. In  the  light  of  the  above,  this  Court  thus  finds  the  Defendant  had

failed  to  consider  the  welfare  and  interest  of  the

beneficiaries/Plaintiffs  of the Estate which is the paramount  criterion

in deciding whether or  not there is sufficient  cause to interfere,  [See

Ligar  Fernandez  v.  Eric  Claude  Cooke [2002]  6  CLJ  152],  the

Defendant also did not exercise due and proper administration of the
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estate  and  the  interests  of  the  beneficiaries.  [See  Re  Khoo  Boo

Gong, Decd Khoo Teng Seong v.  Teoh Chooi Ghim & Ors  [1981] 1

LNS 78] and failed to comply with the directions of the testator and

the existence of acrimonious relationship between parties which was

compounded  by  the  failure  of  the  Defendant  to  properly  discharge

his  duties  in  the  interests  of  the  estate  or  beneficiaries  [see  Yusof

bin Ahmad & Ors v. Hongkong Bank (Singapore) Ltd & Ors  [1990]

2 MLJ 326].

ORDER

15. In  the  light  of  this  Court’s  above  findings,  this  Court  finds  that  the

Plaintiff  has  proved his  case  against  the Defendants  on  a  balance  of

probabilities.  In  the premises,  this  Court  grants  an order  in  terms  of

the Plaintiff’s Statement of Claim and costs.

Dated: 14 JULY 2014

(LEE HENG CHEONG)
Judge

Civil Division
Kuala Lumpur High Court

Counsel:-

For  the  plaintiff’s  -  Muralidharan  Kalidass  (Subahsini  Kandasamy  with

him); M/s S N Nair & Partners

For the defendant’s -  Low Kim Leng, Ringo (Ting Lee Ping with him);  M/s

Ringo Low & Associates
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